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1.    Define the terms “capacity” and 
 “competence.” 

 

2.    Critique a simple approach that can be 
 used to assess an older adult’s decision-
 making capacity. 

 

3.    Apply this approach to cases and 
 scenarios drawn from the presenter’s past 
 experiences.  

 



The “traditional” view 



‘Capacity’ now used to cover 
both legal and clinical 
judgments of a person. 

 



 Adopted by the Joint Working Group of the 
American Bar Association Commission (ABA) 
on Law and Aging and the American 
Psychological Association (APA) on the 
Assessment of Capacity in Older Adults. 

 

 Employed in handbooks developed by the 
ABA/APA Joint Working Group for lawyers, 
judges, and clinicians. 





 Legal capacity is assumed for adults, but can 
be challenged in probate court. 

 Courts may exercise the state’s protective 
powers— parens patriae —and appoint a 
substitute decision-maker: a guardian or 
conservator. 

 Clinical capacity evidence is persuasive, but 
not dispositive. 



 General vs. Specific Legal Capacity 

 
◦ General legal capacity: General legal right to make 

decisions about one’s legal affairs. 

 

◦ Specific legal capacity: Right to make decisions 
about specific legal affairs. 



 Consent to Medical Treatment 

 Contractual Capacity 

 Donative Capacity 

 Capacity to Convey Real Property 

 Capacity to Consent to Sexual Relations 

 Driving Capacity 

 Financial Capacity 

 Testamentary Capacity 



 Concerns clinical status as assessed by a 
healthcare professional, usually a physician 
or clinical psychologist. 

 The extensiveness of clinical capacity exams 
and the expertise of the examiner vary 
considerably. 

 Extensive and detailed examinations 
conducted by specialists are atypical. 

 Often based on a subjective judgment of a 
generalist physician. 



 Clinical Capacity as Continuous vs. 
Dichotomous: 

 
◦ Dichotomous view—lawyers, judges, some 

clinicians. 

 

◦ Continuous view—psychologists and other 
clinicians. 



 Legal Standards 

 Functional elements 

 Diagnoses 

 Cognitive underpinnings 

 Psychiatric and Emotional issues 

 Values and preferences 

 Risk of Harm and Level of Supervision Needed 

 Means to Enhance Capacity 

 Clinical Judgment 

 



 Determining and understanding the legal 
standard 
◦ The first step in any capacity evaluation. 

◦ This is ‘key,’ given that the ultimate consumer is a 
probate judge. 

◦ Consultation with attorney may be helpful at this 
stage. 

 Functional Elements 
◦ Derived from the legal standard. 

◦ What activities, decisions are involved. 



 General medical, neurological and psychiatric 
diagnoses 
◦ Provide information regarding the cause of the 

incapacity. 

 Cognitive underpinnings 
◦ Underlie decision making and other functional 

elements. 

◦ Affected by neurological, psychiatric and systemic 
diseases. 



 Psychiatric and emotional factors 
◦ Psychiatric Illness affects cognitive underpinnings 

and functional elements in clinical capacity. 

◦ However, emotional disturbance does not equal 
cognitive dysfunction. 



 Values and preferences 
◦ Values- “The underlying set of beliefs, concerns, 

and approaches that guide personal decisions.” 

◦ Preferences—”the preferred option of various 
choices that is informed by values.” 

◦ Important in financial capacity, especially 
testamentary capacity. 



 Values and preferences 
◦ Consistency of recent decisions with long-held 

values and preferences may serve as an indication 
of capacity. 

◦ Recent choices may indicate a maturing value 
system. 

◦ An individual’s values may be outside the norm and 
inconsistent with the evaluator’s. 

◦ Persons with cognitive dysfunction may still be able 
to express deeply-held beliefs that affect decisions. 



 Risk of Harm and Level of Supervision Needed 
◦ Includes physical and economic harm. 

◦ May not be entirely personal; others may depend on 
person assessed. 

◦ Assessment includes 

 Cognitive and other deficits. 

 Environmental and social support systems 

 Social, economic, and physical demands placed on 
individual. 



 Risk of harm and Level of Supervision 
◦ Level of supervisions recommended should be 

logically connected to:  

 Risk of harm. 

 Level of supervision required to mitigate the harm. 



 Recommendations aimed at enhancing 
capacity: 
◦ Medical, Rehabilitative, and/or Psychological 

treatment. 

◦ Accommodation of sensory and /or motor 
impairment. 

◦ Recommended time for a subsequent hearing 
following a negative capacity decision. 

 

 



How can we think about 
this practically? 



The six Cs 



 Communication 

 Culture 

 Circumstances 

 Choices 

 Consequences 

 Consistency 



 Case 1: An 85-year-old woman with a 
pacemaker (large group discussion). 

 Case 2: A 90-year-old woman who lives 
alone and has multiple falls(each table works 
on this case). 

 Case 3: A 75-year-old-man who is arrested 
for shoplifting (each table works on this 
case). 

 Case 4: A 90-year-old man who lives alone 
and is losing weight (volunteers from the 
audience interview this person). 
 



Thank you. 


